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Editor’s PrEfacE

Notwithstanding the economic turbulence of the past year, public antitrust enforcement 
in 2011 remained strong, reflecting a clear belief among antitrust regulators that 
efficient and effective enforcement of competition laws can be a positive contributor 
to economic growth. Cartel enforcement therefore remained a priority for regulators 
globally. While cases of explicit collusion continue to be uncovered, the cartel agenda 
is also gradually turning its attention to less obvious antitrust infringements, focusing 
not only on ‘smoking gun’ documents identifying apparently unlawful activity, but also 
on more subtle economic analyses of pricing and other market data. It has never been 
more important for companies to ensure that compliance systems do not simply ‘tick 
the box’; they need to be specifically tailored to individual companies and industries and 
rigorously applied.

The need for international coordination in cartels cases is also very apparent. In 
a key 2011 judgment in the Pfleiderer case, the European Court of Justice refused to 
provide blanket protection against disclosure of leniency statements in private damages 
actions. Instead, where a claimant in national litigation seeks access to the file of a national 
competition authority, including leniency material, the national court must balance the 
importance of protecting the leniency regime (and withholding any leniency statement 
from disclosure) against the possibly greater interest of the claimant in obtaining effective 
redress for an antitrust infringement. This reflects an increasing recognition that, while 
the leniency regime is important in identifying and prosecuting cartel cases, an effective 
system of private actions – including the availability of damages for competition law 
infringements – is also key to ensuring effective deterrence. While courts outside the 
European Union have so far refused to require disclosure of leniency materials on 
grounds of international comity, this principle may be threatened as and when national 
courts develop a more nuanced line.

A further area of international interest is the application of the antitrust rules 
in the digital economy. Following the 2007 judgment of the US Supreme Court in 
Leegin, which subjected vertical pricing restraints to a ‘rule of reason’ approach, there is a 
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potential disconnect between the US and EU regimes with regard to the anti-competitive 
nature of resale pricing requirements. Vertical supply and distribution agreements have 
subsequently raised their antitrust profile, as exemplified by the ongoing investigation – 
both in the US and the EU – of the vertical aspects of agency agreements for the sale of 
e-books. Such cases are likely to revisit and refresh established precedent on the nature 
of a ‘true’ agency arrangement, and on the circumstances in which manufacturers and 
retailers may agree on pricing structures, particularly in the online context.

I would like to thank all of the contributors for their energy and efforts in the 
preparation of this Review.

Shaun Goodman
Kirkland & Ellis International LLP
London
May 2012
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Chapter 6

China

Michael ZP Gu, Wu Peng and Xue Yi 1

I OVERVIEW 

During the last week of 2010, two of China’s antitrust enforcement agencies – the National 
Development and Reform Commission (‘the NDRC’) and the State Administration for 
Industry and Commerce (‘the SAIC’) – issued the long-awaited rules implementing the 
Antimonopoly Law of the PRC (‘the AML’), although these rules2 were not officially 
published until the first week of 2011. Apart from these rules, the relevant authorities 
have since not issued any further supplementary rules or guidance notes in 2011. 

During 2011, the Ministry of Commerce (‘MOFCOM’) issued the Interim 
Provisions on Evaluating the Impact of Concentration of Undertakings on Competition 
(‘the Impact Evaluation Provisions’) and the Interim Measures on Investigation of 
Failure of Filing Concentration of Undertakings (‘the Investigation Measures’) to govern 
concentration of undertakings. 

The Impact Evaluation Provisions, which were promulgated by MOFCOM on 29 
August 2011 and came into effect on 5 September 2011, lay down the standards and 
specific factors considered by MOFCOM when conducting an evaluation of the impact of 
concentration of undertakings on competition. In addition, the provisions also clarify the 
scope of Articles 27 and 28 under the AML. By examining the Impact Evaluation Provisions, 
undertakings may have a better understanding of the competition concerns that are likely 
to be raised by MOFCOM in its impact assessment of undertaking concentrations. 

The Investigation Measures, which were promulgated by MOFCOM on 
30 December 2011 and came into effect on 1 February 2012, clarify the criteria of 
non-declared concentration of undertakings and the procedure involved in the 
investigation of non-declared concentration of undertakings. This piece of legislation 

1 Michael ZP Gu, Wu Peng and Xue Yi are partners at the Beijing office of Zhong Lun Law Firm.
2 For detailed introduction on these implementing rules of the NDRC and SAIC, please see The 

Public Competition Enforcement Review (Third Edition), pp. 126,134–135.
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shows MOFCOM’s determination to regulate non-declared concentration of 
undertakings. Therefore, businesses must be cautious in assessing whether a concentration 
has reached the thresholds for a filing in China. 

In addition, the Supreme People’s Court of China (‘the SPC’) published a draft 
of the Provisions on Several Issues Concerning the Application of Law in Handling 
Antitrust Civil litigation (‘the SPC Provisions’) on 25 April 2011 for public consultation. 
As the time of the writing, the SPC Provisions have not yet been finalised and enacted, 
although the deadline for submitting comments was 1 June 2011. The draft of the SPC 
Provisions provides guidance on certain subjects critical to the antitrust civil litigation 
such as jurisdiction, evidence and burden of proof, and remedies. Particularly, under the 
draft of the SPC Provisions, the rules on burden of proof seem favourable to the plaintiff. 
Once enacted, the SPC Provisions would shape the new landscape of the antitrust civil 
litigation.

i Prioritisation and resource allocation of enforcement authorities

The State Council Antimonopoly Commission (‘the SCAC’) established an office 
(‘the SCAC Office’) in September 2011. The SCAC Office is in charge of the daily 
work of the SCAC, which was previously assumed by MOFCOM, such as organising 
antimonopoly law enforcement agencies to draft competition policies and antimonopoly 
guidance, coordinating the antimonopoly works among the various agencies, collecting 
information on the antimonopoly development in other jurisdictions, and establishing 
the database for market concentration status in different industries.

On 27 July 2011, the PRC antimonopoly agencies (i.e., the NDRC, the SAIC 
and MOFCOM) and the US antitrust agencies (i.e., the US Department of Justice (‘the 
DoJ’) and the US Federal Trade Commission (‘the FTC’)) entered into the Memorandum 
of Understanding on Antitrust and Antimonopoly Cooperation (‘the MoU’). The MoU 
intends to enhance and promote antitrust cooperation and communication between 
the PRC and the United States by establishing a framework for cooperation. Before 
the MoU, the PRC antimonopoly agencies have cooperated with the antimonopoly 
agencies in other jurisdictions, such as those in the UK, Germany, Japan, Korea and 
Russia in various ways. The conclusion of the MoU indicates that PRC antimonopoly 
agencies will continue to expand and deepen its communication and cooperation 
with the antimonopoly agencies in other countries. Furthermore, in November 2011, 
MOFCOM signed the Cooperation Guidelines on Concentration of Undertakings with 
the DoJ and the FTC in order to strengthen the cooperation with respect to the review 
of concentration cases. 

ii Enforcement agenda 

According to a press conference held by MOFCOM in December 2011,3 during the 
period between January 2011 and mid-December 2011, MOFCOM received 194 cases 
of antimonopoly filing. This is a significant increase of 43 per cent compared with the 

3 The full text in Chinese is available at www.mofcom.gov.cn/aarticle/ae/slfw/201112/ 
20111207901483.html.
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figure in 2010; of these, 179 cases were accepted. During the prior period, MOFCOM 
closed 160 cases, 151 cases of which were unconditionally approved, four cases were 
conditionally approved (these cases will be discussed in Section IV, infra), and another 
five were voluntarily withdrawn after being accepted by MOFCOM.

Although both the NDRC and the SAIC indicated earlier at various conferences 
that their main tasks in 2011 were to enhance their AML enforcement organs at 
provincial level, to conduct investigations in certain key industries and to publish certain 
typical anti-competitive cases, 2011 seems relatively quiet in terms of enforcement by 
the NDRC and SAIC; only three anti-competitive investigation cases were announced 
(these cases will be discussed in Section II and Section III, infra), however, the China 
Telecom and China Unicom case has attracted significant media attention as it is first 
antitrust investigation on large state-owned enterprises (‘SOEs’) carried out by the PRC 
antimonopoly enforcement agencies.

II MONOPOLY AGREEMENTS

In China, monopoly agreements are governed by two separate government agencies: the 
SAIC and the NDRC. Specifically, the SAIC is responsible for enforcement against non-
price-related monopoly agreements, while the NDRC is responsible for the enforcement 
against price-related monopoly agreements. In 2011, apart from the Anti-Price 
Monopoly Rules, the Rules on the Administrative Law Enforcement Procedure for Anti-
Price Monopoly (‘the NDRC Procedural Rules’) issued by the NDRC and the Rules 
on the Prohibition of Acts Involving Monopoly Agreements (‘the SAIC Rules against 
Monopoly Agreements’) issued by the SAIC, which were issued during the last week of 
2010 and took effect at the beginning of 2011, neither the SAIC nor the NDRC issued 
any new regulation on monopoly agreements.

A ‘monopoly agreement’ under the AML refers to an agreement, decision or other 
concerted practice by two or more undertakings that eliminates or restricts competition. 
Furthermore, the AML provides three categories of monopoly agreements: 
a those concluded between competing undertakings; 
b those concluded between an undertaking and its trading counterpart; and 
c those attributable to industry associations. 

In accordance with Article 13 of the AML, undertakings are prohibited from concluding 
the following horizontal monopoly agreements: (1) price fixing, (2) volume restriction, 
(3) market division, (4) technology restriction and (5) transaction boycott. 

As to vertical monopoly agreements, the Anti-Price Monopoly Rules restate 
the principle contained under the AML, that is, any agreement intending to fix resale 
prices or set minimal resale prices is strictly prohibited. In comparison, the SAIC Rules 
against Monopoly Agreements contain no specific provision regulating non-price-related 
vertical monopoly agreements. This, however, may not necessarily mean that all non-
price-related vertical agreements are permitted by the SAIC Rules against Monopoly 
Agreements. In particular, the SAIC Rules against Monopoly Agreements contain a 
catch-all provision (Article 8) enabling the SAIC to determine other types of non-price 
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monopoly agreements (e.g., geographical restriction agreements and exclusive dealing 
agreement) at its discretion.

Unlike some western jurisdictions (e.g., the European Union and United 
States) where the ‘safe harbour’ rule applies if a restrictive agreement does not lead to 
an appreciable or substantial anti-competitive effect, the AML does not provide any 
similar rule; however, the AML provides that under certain exceptional circumstances, 
an agreement can be exempted from AML sanctions, where it leads to:4

a  technological improvement, or research and development of a new product;
b product quality improvement, cost reduction and efficiency enhancement, product 

specifications or standards unification, or implementation of specialisation;
c enhanced operating efficiency for small or medium-sized undertakings or 

strengthening of their competitiveness;
d furtherance of the public interest such as energy conservation, environmental 

protection, disaster relief or assistance to the indigent;
e relieving conditions as a result of serious sales decline or obvious overproduction 

due to economic recession;
f safeguarding of legitimate interests in the course of foreign trade and economic 

cooperation; or
g any other circumstance prescribed by the relevant law or the State Council.

i Significant cases 

Although the NDRC and some of its local counterparts announced that they have 
investigated and punished a number of cases involving price collusion and other price-
related monopolistic behaviour in 2011, no detail has been provided on any of these 
cases. This is probably because none of such monopoly agreement cases were actually 
considered under the AML as the NDRC still prefers to apply the Price Law in dealing 
with some price-related monopoly cases. The other reason may be that the monetary value 
involved in these cases was insignificant. Similarly, the SAIC was prudent in enforcing 
the AML in 2011 and the Concrete case is the only published decision by the SAIC.

 
Concrete case5

On 3 March 2009, the Concrete Committee of the Construction Materials and 
Construction Machinery Industry Association of Lianyungang City (‘the Committee’) of 
Jiangsu province and its 16 members (manufacturers of premixed concrete) collectively 
entered into the Manufacturers of Premixed Concrete Self-disciplinary Agreement and 
the Supervision and Punishment Rules. According to such agreement and rules:
a the Committee would allocate market shares among such members according to 

their equipment and capacities;
b the Committee would divide the geographical market in Lianyungang City; 

4 Article 15 of the AML.
5 The original Chinese notice issued by the SAIC is available at www.saic.gov.cn/ywdt/gsyw/dfdt/

xxb/201101/t20110126_103772.html
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c the members were required to pay the guarantee fees to the Committee, ranging 
between 150,000 and 300,000 renminbi; and

d the members were required to file all the sales agreement with the Committee 
and to cooperate with the inspection conducted by the Committee; any failure of 
filing would incur a penalty.

In June, 2009, some of the construction enterprises complained that the member 
manufacturers of premixed concrete refused to enter into sales agreement of concrete with 
them without the permission of the Committee. As a result, some of the construction 
projects had to be suspended. 

After receiving the complaint, the Jiangsu Administration for Industry and 
Commerce (‘Jiangsu AIC’), authorised by the SAIC, formed a special investigation team 
comprising 10 officers to investigate this case. Jiangsu AIC held that:
a the members of the Committee should be considered as independent undertakings 

and the competing relationship among them was obvious. 
b according to the AML, the Manufacturers of Premixed Concrete Self-disciplinary 

Agreement and the Supervision and Punishment Rules amounted to agreements 
to ‘divide the sales market’, which would jeopardise the competition in the 
concrete market; and

c the 16 participating member enterprises violated the Article 13(3) by engaging in 
monopoly agreement to divide the sales market.

Jiangsu AIC made the following decision in 2011, which was approved by the SAIC:
a The Committee and the enterprises involved in the monopoly agreement were 

ordered to stop the illegal behaviour.
b A punitive fine of 200,000 renminbi was imposed on the Committee.
c A punitive fine of 530,723.19 renminbi and the confiscation of illegal income of 

136,481.21 renminbi in total were imposed on five of the enterprises involved in 
the monopoly agreement.

There are some notable points in this case:
a In contrast with the White paperboard case6 in 2010, in which the NDRC only 

punished the trade association as the organiser rather than the enterprises involved 
in the monopoly agreements, Jiangsu AIC in the Concrete case punished both the 
association and the enterprises. This is in line with the AML, which provides that 
both the trade association and the participated members must be held responsible 
for their respective breaches of the AML.

b According to the relevant reports,7 the five enterprises punished by Jiangsu AIC 
were members of standing committee of the association, who might be deemed as 

6 For more information on the White paperboard case, please see The Public Competition 
Enforcement Review (Third Edition), pp. 126–127.

7 Please see www.legaldaily.com.cn/bm/content/2011-03/03/content_2493926.htm?node=20734.
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main participants, and thus were not given immunity, while other participants or 
followers were exempted from penalties. 

c In this case, Jiangsu AIC received the complaint and began to investigate around 
June 2009, while the final decision was not made until January 2011. In other 
words, the whole procedure of investigation lasted more than one-and-a-half 
years. Jiangsu AIC investigated more than 20 premises and collected more than 
150 pieces of evidence to prove the existence of the monopoly agreement. As 
demonstrated in this case, antitrust investigation can be a time-consuming 
process with a negative impact on the normal operation of a business. Therefore, 
companies are advised to carefully review their business practices and weigh 
the cost involved and the associated risks before engaging in any suspected 
anti-competitive agreement or action.

III ABUSE OF DOMINANT MARKET POSITION

With respect to the abuse of dominant market position, apart from the long-awaited 
rules implementing the AML, there was no significant progress in 2011, either in terms 
of legislative reform or law enforcement against the abuse of dominant market position.

The most recent legislation regarding the abuse of the dominant market position 
were the NDRC rules (the Anti-Price Monopoly Rules and the NDRC Procedural Rules) 
as well as the SAIC rules (the Rules on Prohibition of the Abuse of Dominant Market 
Position and the Rules on Prevention of the Abuse of Administrative Powers to Eliminate 
or Restrict Competition (collectively, ‘the SAIC Substantive Rules’)), which were issued 
during the last week of 2010 and became effective at the beginning of 2011.8 Apart from 
these rules, the relevant authorities have since not issued any further supplementary 
rules or guidance notes. More time may be needed to observe the implementation of the 
NDRC rules and SAIC Substantive Rules before further legislation or amendments can 
be made.

As to the law enforcement against the abuse of dominant market position, only 
two cases were reported in 2011. The first case is the Pharmaceutical companies case, 
which is NDRC’s second published case against abuse of market dominant position 
after the Washing powder case9 in 2010. The other case, which is still ongoing at the time 
of writing, is the China Telecom and China Unicom case. The latter has since attracted 
significant media attention as it is NDRC’s first antitrust investigation on SOEs.

8 For detailed introduction on these rules, please see The Public Competition Enforcement Review 
(Third Edition), pp. 126,134–135.

9 For more information on the Washing powder case, please see The Public Competition Enforcement 
Review (Third Edition), pp. 136–137.
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i Significant cases

Pharmaceutical companies case 
On 14 November 2011, the NDRC released the result of its investigation and meted 
out punishment to two pharmaceutical companies, Shandong Weifang Shuntong 
Pharmaceutical Co Ltd (‘Shuntong’) and Weifang Huaxin Pharmaceuticals Trading Co 
Ltd (‘Huaxin’), for their control over and price pushing of promethazine hydrochloride, 
the main ingredient in the compound reserpine. It was found that as a result of their 
actions, the relevant producers stopped producing the compound reserpine. Compound 
reserpine is a kind of basic anti-hypertensive medicine upon which about 10 million 
hypertension patients in China are dependent. The annual consumption of this 
compound is around 8 to 9 billion pills.

Currently, there are only two regular large-scale producers of promethazine 
hydrochloride in China. On 9 June 2011, Shuntong and Huaxin each entered into 
agreements with the two promethazine hydrochloride producers, under which:
a both Shuntong and Huaxin each served as the exclusive distributor of the 

promethazine hydrochloride produced by one of the two producers; and
b the two promethazine hydrochloride producers undertook not to sell the product 

to any third party without the authorisation of either Shuntong or Huaxin.

After obtaining control over the sales of promethazine hydrochloride, Shuntong and 
Huaxin immediately raised the price of promethazine hydrochloride from less than 
200 renminbi per kilogram to up to 1,350 renminbi per kilogram. Several compound 
reserpine producers stopped production in July 2011 as a result of the increased cost. 
Eventually, there was a shortage of the compound in the market.

According to the NDRC’s news release, Shuntong and Huaxin were deemed to 
be dominant in the China market of promethazine hydrochloride distribution pursuant 
to Article 19 of the AML since at the relevant time, the two undertakings together held 
over two-thirds of the market shares in the relevant market and the market share of each 
undertaking was no less than one-tenth of the total market size.

The NDRC concluded that the conduct of Shuntong and Huaxin violated the 
provisions of the AML, which led to serious consequences. Shuntong and Huaxin 
were ordered by the NDRC to terminate their agreements with the promethazine 
hydrochloride producers and cease the illegal activities. Also, fines and the confiscation 
of illegal income were imposed on Shuntong and Huaxin. The total penalties imposed 
on Shuntong and Huaxin were 6,877,000 renminbi and 152,600 renminbi respectively. 

The NDRC’s short news release did not provide clear guidance as to the legal basis 
of its decision; specifically, it is unclear which article of the AML the two companies 
contravened. Based on the publicly available information, Shuntong and Huaxin may 
have abused their dominant position in the promethazine hydrochloride market by 
charging excessively high price, thus violating Article 17(1) of the AML. Alternatively, 
Shuntong and Huaxin might have used the excessively high price to prevent certain 
trading counterparties from trading with them, which could be considered as indirectly 
‘refusing to enter into transactions with their trading counterparts without justifiable 
reason’, thus violating Article 17(3) of the AML.
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China Telecom and China Unicom case10

In April 2011, the NDRC launched an antitrust investigation into China’s two fixed-line 
telecommunications companies, China United Network Communications Group Co Ltd 
(‘China Unicom’) and China Telecommunications Corporation (‘China Telecom’). This 
is by far the first investigation on large SOEs carried out by antimonopoly enforcement 
agencies of the PRC.

The investigation had been carried out in secret for seven months until it was 
reported by the national television channel. The investigation mainly focused on whether 
China Telecom and China Unicom had abused their market dominant positions to block 
or inhibit other undertakings from entering the market. The NDRC made the following 
initial conclusions:
a China Telecom and China Unicom together account for more than a two-thirds 

share in the internet access market, indicating that the companies have dominant 
market positions.

b Both companies charged their competitors much higher prices than their 
non-competitors; therefore, they are suspected of conducting ‘price discrimination’ 
by abusing their market dominant positions when they apply differential prices 
among the various internet service providers with equal conditions.

Price discrimination is expressly prohibited by Article 17(6) of the AML, as the 
undertakings with dominant market power are prohibited from ‘applying differential 
prices and other transaction terms among their trading counterparts who are on an equal 
footing, without justifiable reasons’; however, the NDRC Rules do not provide any 
guidance as to the types of reason for applying differential pricing that may be considered 
‘justifiable’. On the other hand, the SAIC Rules on Prohibition of Abuse of Dominance 
that governs non-price-related abuse of dominance, although not applicable to NDRC’s 
investigation, provide that when determining ‘justifiable’ reasons, the SAIC may consider: 
(1) whether the conduct is based on normal operations and for the normal benefits of 
the company; and (2) the impact of the conduct on economic efficiencies, public interest 
and economic growth. In practice, the NDRC is expected to make reference to these 
provisions, since the SAIC and NDRC are both antitrust administration authorities and 
work together closely on certain significant cases.

On 2 December 2011, China Telecom and China Unicom announced that 
they had applied to the NDRC for the suspension of the investigation and submitted 
rectification and reform plans, which included expanding the interconnection among 
the backbone network operators, normalising the price for dedicated internet access 
services, and lowering the price for public access to the internet. 

China Telecom and China Unicom filed the application for suspension of 
investigation pursuant to Article 45 of the AML. According to Article 45, if a company 
under antitrust investigation undertakes to take timely measures to eliminate the 
consequences of its alleged monopolistic practices, the AML enforcement agencies 

10 A series of reports in Chinese is available at http://finance.sina.com.cn/focus/yqld_2011/index.
shtml.
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may decide to suspend the investigation. Upon fulfilment of such commitments, the 
AML enforcement agency may make a decision to terminate the antitrust investigation. 
Investigation may nevertheless be resumed if (1) the company fails to perform its 
commitments, (2) the facts based on which the suspension decision was made changed 
materially or (3) the information provided by the company based on which the suspension 
decision was made was incomplete or unauthentic. 

On 13 March 2012, an official from the NDRC announced that China Telecom 
and China Unicom had partially completed implementing the rectification and reform 
measures and it would continue supervising the two companies’ progress. Nonetheless, 
the NDRC has not since released the decision as to whether it would suspend the 
investigation. 

According to the AML, if an abuse of dominance is established, fines of between 1 
and 10 per cent of the companies’ sales of the preceding year could be imposed; however, 
the AML and the relevant rules provide no guidance as to whether such ‘turnover’ refers 
to an undertaking’s total turnover or only relates to an undertaking’s business segment 
where violation is found. Given that the NDRC’s official mentioned that the turnover 
of China Telecom and China Unicom in relation to their internet access business is 
approximately 50 billion renminbi and 30 billion renminbi respectively, it appears 
that the NDRC is only considering the turnover of the relevant business as the basis 
of the ‘turnover’ calculation. Even on such narrow interpretation of ‘turnover’, the two 
companies might still be subject to the potential fines amounting to billions of renminbi.

The NDRC’s confirmation of its antitrust investigations against the two giant 
SOEs can be seen as a clear indication that Chinese competition authorities are ready 
to show their teeth to all violators of the AML, regardless of their identity. In this sense, 
it is an improvement for AML enforcement. It also clears up any doubts as to whether 
state-owned enterprises would be treated differently under the AML.

ii Trends, developments and strategies

Both the Pharmaceutical companies case and the China Telecom and China Unicom 
case show that the anti-monopoly enforcement agencies have begun to change their 
attitude in dealing with monopolistic conduct. In particular, the NDRC has shown 
its great determination and eagerness to investigate into the various types of abusive 
conducts. Although the China Telecom and China Unicom case is still pending, it 
represents significant progress in respect of AML practice. Prior to this case, the larger 
SOEs appeared to be ‘immune’ from the antimonopoly investigations and many would 
ignore the AML, despite the fact that they had obvious market-dominant positions and 
would often use such dominance to take advantage. The Pharmaceutical companies case 
indicates that the NDRC is also determined to investigate relatively minor undertakings 
with market-dominant position.
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IV CONCENTRATION OF UNDERTAKINGS

i Significant cases

Uralkali’s acquisition of Silvinit 11

On 2 June 2011, MOFCOM conditionally approved the acquisition of open joint-stock 
company Silvinit by open joint-stock company Uralkali. This is the seventh conditional 
clearance decision made by MOFCOM since the introduction of the AML in 2008.

According to the public announcement issued by MOFCOM, potassium chloride, 
which is mainly used as potassium fertiliser, is a natural resource found in large concentrations 
in only a few countries. The top three potassium chloride-producing countries in the world 
together control more than 80 per cent of the world’s potassium resources. MOFCOM 
also concluded that the global market for potassium chloride is highly concentrated in the 
hands of a few companies. including the aforementioned parties.

In the MOFCOM’s decision, it was stated that the concentrated parties should 
(1) continue to adopt the existing sales practices and procedures for potassium chloride; 
(2) continue to supply a complete array of potassium chloride products in sufficient 
quantities to the Chinese market; and (3) continue to maintain the customary negotiation 
process with their trading partners.

The MOFCOM’s decision might have resulted from its concerns that the 
proposed transaction would create the world second-largest export supplier of potassium 
chloride, and the market share of the merged entity would account for over one-third 
of the global market, and together with the largest provider, they would account for 
around 70 per cent of the world supply of potassium chloride. Most importantly, China 
depends heavily on the international potassium chloride market. Currently, about half of 
the demand for potassium chloride in China relies on import by ocean trade and cross-
border trade and over half of such imports are from Silvinit, Uralkali and their affiliated 
trading companies. Therefore, the conditions imposed by MOFCOM to restrict the 
actions of the concentrated parties may be characterised as rational and reasonable.

Penelope’s Acquisition of Savio12

On 31 October 2011, MOFCOM conditionally approved the acquisition of Savio 
Macchine Tessili SpA (‘Savio’) by the Penelope Company Limited. It is the eighth 
conditional clearance decision made by MOFCOM since the introduction of the AML 
in 2008.

According to the public announcement issued by MOFCOM, the market 
of electronic yarn clearers for automatic winders are currently occupied by only two 
competitors, Uster Technologies Co Ltd (‘Uster’), a related entity of Penelope, and 
Loepfe Brothers Ltd (‘Loepfe’), a wholly owned subsidiary of Savio. Uster and Loepfe 
have a market share of 52.3 per cent and 47.7 per cent respectively.

11 The original Chinese notice issued by MOFCOM for this case is available at http://fldj.
mofcom.gov.cn/aarticle/ztxx/201106/20110607583288.html.

12 The original Chinese notice issued by MOFCOM for this case is available at http://fldj.
mofcom.gov.cn/aarticle/ztxx/201111/20111107855585.html.
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In the decision by MOFCOM, Penelope’s ultimate controlling entity Apef 
Management Company 5 Limited (‘Apef 5’) was ordered: 
a to transfer its shares in Uster to an independent third party within six months of 

the date of this decision by MOFCOM;
b to report to MOFCOM the identity of the transferee, and the amount and date 

of the proposed transaction, to ensure that such transfer of Uster’s shares would 
not give rise to new competition concerns; 

c not to participate in or influence the operations and management of Uster prior 
to the completion of the transfer; and

d to appoint an independent trustee to supervise the equity transfer.

MOFCOM’s decision might have resulted from its concerns that the Alpha Private 
Equity Fund V (‘Alpha V’), the controlling shareholder of Penelope, would hold a 
27.9 per cent equity stake of Uster and 100 per cent shares of Loepfe respectively upon 
the completion of the proposed transaction. MOFCOM examined the shareholding 
structure of Uster, voting mechanism and attendance records at shareholders meetings, 
board composition and board voting mechanism, and concluded that ‘the possibility 
of Alpha V’s participation in or influence over the operation of Uster could not 
be excluded’. There are no express rules on the definition of ‘control’ in the existing 
antimonopoly laws and regulations in China; however, it seems insufficient to recognise 
a shareholder’s ‘control’ over or ‘decisive influence’ on a company based merely on the 
fact that the shareholder attended shareholder meetings, board meetings or exercised its 
voting rights and the reason that ‘the possibility of participation in the operation could 
not be excluded’.

Establishment of joint venture between GE China and CSCLC 13

On 10 November 2011, MOFCOM approved General Electric (China) Ltd (‘GE 
China’) and China Shenhua Coal to Liquid and Chemical Co Ltd’s (‘CSCLC’) intention 
to establish a joint venture with conditions. It is the ninth conditional clearance decision 
made by MOFCOM since the AML came into effect in 2008.

According to the public announcement issued by MOFCOM, the China market 
for licensing coal water slurry gasification technologies is highly concentrated with GE 
Infrastructure Technology, a subsidiary of GE, as the strongest competitor occupying 
the highest market share. In addition, coal water slurry gasification technology has 
specific requirements for raw coal and thus the operators for coal water slurry gasification 
projects are required to have a reliable supply of raw coal. In 2010, Shenhua Group, the 
shareholder of CSCLC, was the largest supplier of the raw coal suitable for the coal water 
slurry gasification technology.

In the MOFCOM decision, GE China and CSCLC were requested not to 
compel their customers to use the joint venture’s technology by restricting the supply of 
raw coal for the coal water slurry gasification technology or by conditioning such supply 

13 The original Chinese notice issued by MOFCOM for this case is available at http://fldj.
mofcom.gov.cn/aarticle/ztxx/201111/20111107855595.html.
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on licensing of joint venture’s technology, nor by raising the costs for the technology 
customers to use alternative technologies.

The proposed transaction is a typical one that may have the effect of ‘vertical 
coordination’. GE China and CSCLC enjoy certain ‘competitive advantages’ in relation to 
coal water slurry gasification technology and the supply of raw coal. Based on the foregoing, 
the conditions imposed on this transaction by MOFCOM are intended to prevent and 
eliminate the potential foreclosure effect on the upstream and downstream entities.

Seagate’s acquisition of Samsung’s HDD business 
On 12 December 2011, MOFCOM conditionally approved the acquisition of the hard 
disk drive (‘HDD’) business of Samsung Electronics Co Ltd (‘Samsung’) by Seagate 
Technology PLC (‘Seagate’). It is the 10th conditional clearance decision made by 
MOFCOM since the AML took effect in 2008.

According to the public announcement issued by MOFCOM, the global HDD 
market is a highly concentrated one with only five competitors: Seagate (33 per cent), 
Western Digital (29 per cent), Hitachi (18 per cent), Toshiba (10 per cent) and Samsung 
(10 per cent). The proposed transaction would remove an important competitor from 
the HDD market; thus, the opportunity for surviving HDD manufacturers to gain 
orders would be increased, and the competitive pressures on such HDD manufacturers 
in relation to the purchase model adopted by large computer manufacturers would also 
be alleviated.

In the MOFCOM’s decision, Seagate was required: (1) to keep Samsung HDD 
business as an independent competitor in the relevant market; (2) to maintain and expand 
the production capacity of Samsung HDDs within six months of the decision was made; 
(3) not to substantially change the current business model to force its customers to 
purchase HDDs exclusively from Seagate or other companies controlled by Seagate; (4) 
not to force TDK (China) Investment Co Ltd to exclusively supply magnetic recording 
heads used for HDDs to Seagate or other companies controlled by Seagate, or to restrict 
the quantity of such products supplied to other HDD manufacturers; and (5) to invest at 
least $800 million each year in innovation at a constant pace and to ensure that it would 
bring in more innovative products and solutions to the consumers within three years of 
the decision being made.

It used to be thought that MOFCOM would only impose conditions on ‘global 
transactions’ should other jurisdictions take the lead to attach such conditions to the 
transaction; however, in this case, despite the fact that the competition authorities in 
the European  Union and the United States had unconditionally cleared the acquisition, 
MOFCOM imposed conditions on the transaction on the grounds that ‘it would adversely 
affect the interests of Chinese consumers’. Therefore, the parties to a ‘global transaction’ 
should adopt similar attention and effort with regards to their PRC concentration filings 
as they have done in other jurisdictions.

ii Outlook

MOFCOM may well begin to adopt a summary procedure in its review of concentration 
cases, probably in the first half of 2012. The summary procedure would be applicable 
to cases with no or little competition concerns, for example, when the parties to the 
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concentration have very low market share or that the transaction value is insignificant. 
The summary procedure will substantially reduce MOFCOM’s workload and allow it 
to focus its resource on the more important cases with real competition concerns. The 
average review period for concentration of undertakings should therefore be shortened 
accordingly.

In addition, the promulgation of the Investigation Measures demonstrates 
MOFCOM’s determination to improve the legal framework for non-declared business 
concentrations.

V CONCLUSIONS 

i Pending legislation and cases

The proposed rules pending before MOFCOM are:
a Interim Measures on the Investigation and Handling of Concentration of 

Undertakings below the Filing Threshold with Suspected Monopoly (Draft);
b Interim Measures on Evidence Collection of the Concentration of Undertakings 

below the Filing Threshold with Suspected Monopoly (Draft); and
c Provisions on Restrictive Conditions Attached to the Concentration of 

Undertakings (Draft).

MOFCOM is also preparing the initial draft of the Implementation Regulation on the 
Antimonopoly Law Review of Concentration of Undertakings, which will be issued by 
the State Council. 

The judicial interpretation pending before the SPC are the Provisions on Several 
Issues Concerning the Application of Law in Handling Antitrust Civil litigation.

It seems unlikely that either the NDRC or SAIC will issue any new major 
legislation this year. First, there is now a fairly comprehensive system in existence covering 
major substantive and procedural matters concerning competition law with the issuance 
of the two sets of implementing rules for enforcement of the AML by the NDRC and 
SAIC rules. Second, it still takes time for the relevant authorities to build up a sufficient 
body of decisions based on the two sets of rules before any step may be taken to plug the 
loopholes in the regulations.

As to the China Telecom and China Unicom case, the NDRC has yet to indicate 
whether it would suspend its investigation or would fine the two companies. That said, 
even if the NDRC were to stop its investigation, that itself does not prevent it from 
imposing fines on the two giants. Also, if the two giants fail to fulfil their commitments or 
material changes have taken place in respect of the facts on which the decision to suspend 
investigation was based, the NDRC would still be able to reopen the investigation.

ii Analysis 

The SAIC and the NDRC are expected to take more proactive steps to investigate 
and penalise competition offenders in the field of monopoly agreements and abuse 
of dominance in 2012. In particular, it appears that in its antitrust enforcement, the 
NDRC is targeting not only large SOEs but also smaller companies that have control 
over the supplies of certain products vital to the economic development of the nation. In 
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addition, the NDRC seems ready to take a stronger stance in its enforcement of price-
related monopolistic conduct, particularly as demonstrated by NDRC’s unprecedented 
and uncompromising investigation against two major Chinese giant SOEs. Also, 
MOFCOM is becoming more and more sophisticated in reviewing merger cases as 
demonstrated in the four conditional approvals in 2011.

The PRC antitrust legal regime is gradually maturing and PRC competition 
enforcement is entering a new stage. We are likely to see an increase in activities by 
the regulatory bodies in the implementation and enforcement of the AML and their 
respective rules in the near future. Active companies in China, particularly those with 
the leading market positions, must rise to more stringent compliance challenges and 
become well prepared for the potential scrutiny from the ‘young’ but ambitious PRC 
competition agencies.
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